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STATSEMENT OF ISSUES PRESENT=D 


In the opinion of appellant, the following issue 

is presented: 
Whether the finality statute, 38 U.S.C. 

Sec. 211(a), applies to action of the Administrator 
of Veterans Affairs which occurs after he adjudica- 
tively decides that the claim of a veteran's widow 
should be allowed, when such action, following such 
favorable determination, is both beyond his delegated 


powers and contrary to the clear and mandatory 


specific provisions of 38 U.S.C. 3010fa). 


This case has not previously been before this court 
under the same or other name or title. 
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REFERENCS TO RULING 


District Court's order of dismissal of 
appellant's complaint for lack of 
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| UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


To. 24,156 


. LEOPARDA F. VDA 
E SIBOHGA, Appellant, 


D 


v. 


ADMINISTRATOR OF VETERANS AFFAIRS 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


STATEMENT OF THE CASE 


Preliminary Statement 

Appellant is the widow of a deceased 
veteran who (a) served in the armed forces of the 
United States, (b) incurred malaria in military 
service and (c) died as a result of such disease. 
She brings this appeal from the denial for lack of 


jurisdiction, by the District Court of her claim 


=2Q= 
for dependency and indemnity compensation due her as 
the widow of a veteran who died from a disease 


received while in the armed forces during wartime. 


Il. zhe Facts | 
Appellant is the widow of deceased 

servicenan Faustino Sibonga who had honorable active 
military service of the United States from May 27, 
1917 through June 18, 1940 on which latter date he 
reenlisted and reentered the Armed Forces of the 
United States. He was beleaguered from December 8, . 
1941 to May 6, 1942, was missing from May 7, 1942 to 
January 17, 1943, and was in a no-casualty status 
from January 17, 1943 until February 11, 1945, 
During this latter period, considered inactive mili- 
tary status, the veteran lived with his family, 
engeged in farming and was not connected! with any 
undersround activity. 

The veteran died on February Te 1945 fron 
malaria, according to (a) a certified Coes, of a 
certificate of death and (b) an affidavit by a physi- 
cian who treated him from November 1942 to September, 
1944. The physician stated that the veteran died 
from malaria which he contracted while he was fight- 
ing on Bataan. 


On June 13, 1945 appellant duly filed 


her claim for widow's benefits based on the fact that 
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the death of the veteran was duo to om The vacutt of 

a service-connected disease or injury. On August 31, 
1951 the Board of Veterans Appeals decided “hat 
appellant had failed to show that the veteran's death 
was caused, or substantially or materially contrib- 
uted to, by disease of service origin. 

Appellant continuously thereafter sought 
reconsideration of the question of the cause of the 
veteran's death. On September 7, 1967 the Board of 
Veterans Appeals of the Veterans Administmatian 
reconsidered the cuestion of the cause of the veteran's 
death and held in favor of appellant. Im a written 
opinion of findings and decision the Board said that 
it felt "that the veteran had malaria prior to his 
release frem 2 prisonereof-war status and that the 


eause of his death was therefore due to 2a disease 


which was incurred during active service." 


Also on September 7, 1967 the Veterans 
Adninistration allowed appellant's appeal and fixed 
September 7, 1967 as the effective date of the award. 
This award allowed appellant's claim for benefits or 
payments for dependency and indemnity compensation 
based on 38 U.S.C. Secs. 411,416, a new statute 
enacted in 1956 as Public Law 85-057, 72 Stat. 1130. 

38 U.S.C. Sec. 3010(a)}, enacted and 
effective in 1962, provides that the effective date 


of an award in a 9ituation like that involved in this 


me Tm 
appeal shall be fixed in accordance with the facts. 

In its decision and award of September 7, 1967, the 
Veterans Administration did not comply with this 192 
statute (33 U.S.C. Sec. 3010). It pased its action 

of limited award on a certain regulatory provision it 
said was (a) then contained in 38 C.F,R. 3.400(h)(2) 
and (b) then applicable to appellant's claim, Accord 
ing to the Veterans Administration, pased on the facts 
presented and the then provisions of 48 G.F.R, 3.400 
(n)(2), the effective date of the award fo appellant 
was the day of the Central Office approval authorizing 
a favorable decision. In its pleadings in the 
District Court the Veterans Administration stated that 
the aforesaid regulatory provision in 33'C.F,.2. 
3.400(h)(2) was later chanzed by amendment thereto 
promulgated in the Federal Register on pane 3, 1969 
(F.2.Vol 34, Mo. 105.p.8703). The change was made 
retroactively to December 1, 1962, so as to conform 

te the effective date requirements in the controlling 
federal statutes, 38 U.S.C. 3010, as amended by 

P.L. 87-325, enacted October 15, 1962, to become 


effective December 1, 1962 (76 Stat. 948). The 


Veterans Administration also stated in its pleadings 
in the District Court that 38 C.F.R. 3.400(h)(2) was 
amended on June 3, 1969 so that, effective as of 
December 1, 1962, the effective date of an award of a 


reopened claim should be the date of the receipt of 
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the opnplication for reopenin: 
ARGU EET 


THE FIFALITY STATUTE, 33 U.S.C. SEC. ell, 
DOES KOL APPLY TO ACTION OF THE ADMINIS- 
TRATOR OF VESTERATS AFFAIRS WHICH OCCURS 
AFTER HE ADJUDICATIVELY DECIDES LHAT THE 
CLAT:: OF A VETERAN'S VJIDOW SHOULD BE ALLOWED, 
WHEN SUCH ACTIOI, FOLLOWING SUCH FAVORABLE 
DETERMINATION, IS BOTH BEYOND HIS DELE~ 
GATED POWERS AFD CONTRARY TO THE CLEAR AID 
MANDATORY SPECIFIC PROVISIONS OF ~ 

35 U.S.C. 5010. 


In 1956 Congress provided for dependency 
and indemnity compensation for a widow whose husband 
had died as 2 result of a disease incurred in 
military service. Appellant had therefore claimed 


(a) that her husband had contracted malaria while 


serving.in the Philippines and (b) that as a veteran's 


widow she therefore was entitled to all applicable 
benefits provided by Congress. In 1967 the Board of 
Veterans Appeals adjudicatively determined thet the 
veteran, while in service, did contract malaria which 
caused his death. 

Congress had previously clearly said that 
the effective date of an award for dependency and 
indemnity compensation shall be fixed in accordance 
with the facts found. 38 U.S.C. Sec. 3010(a), 
enacted in 1962 provides thet 

-eethe effective cate of an award based 

on an original claim, or a claim 


reopened after final adjudication, or 
a claim for++-dependency and indemnity 


SRS es 


compensation-+-+-shall be fixed in 
accordance with the facts found but 
shall not be earlier than the date 

' of receipt of the application therefor. 


And 38 C.F.R. 3.400(h)(2) provides that 


-+-the effective date of an awarg of... 
dependency and indemnity compensation 
based on an original claim, a claim 
reopened after final disallowing---will 
be the date of receipt of the claim or 
the date entitlement arose, whichever 
is the latter,---- 


It is clear that appellant's husband died 
from malaria contracted while in service: and that 


when the dependency—and-—indemnity-—compensation 


statute became law in 1956 appellant was automatically 


entitled to the benefits. 

The finality statute upon which the Govern- 
ment relied below is inoperative in the situation 
before the Court. 38 U.S.C. 211(a) applies only to 
decisions of the Administrator on questions of fact 
or law concerning claims for benefits. The decision 
of the Administrator in this case was limited to the 
factual question of death caused by malaria contracted 
during military service. The decision on this clain 
was favorable to appellant. Congress did not 
authorize in this statute administrative’ action which 
clearly violates the express intent of other Consres- 
Sional statutes dealing with veterans affairs other 
than the decision of claims already allowed. Tracy 
v. Gleason, 126 U.S.App.D.C. 415, 379 F.2a 469 
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(C.4.D.C. 1967) on which appellee relied in the 
District Court, in fact supports appellant. This 
case clearly holds that 3% U.S.C. 211(a) does not 
apply in the context of the instant case before the 
court where the Administrator has allowed appellant's 
claim and has awarded her benefits but has thereafter 
violated the law to the detriment of the veteran's 
widow. The Court in Tracy held that in such a case 
the claimant has become a beneficiary and the Admin-~ 
istrator's denial of her benefits should be subjected 
to judicial scrutiny. 

hat is involved here is an act by the 
Administrator which clearly violates both 53 U.S.C. 
3010(a) and 38 C.F.R. 3.400(n)(2) relating to the 
effective dete of an award for dependency and 
indemnity compensation. Appellant is not seekins 
judicial review of the decision allowing her claim 


on the basis of the service-incurred malaria causing 


her husband's death. She asserts original jurisdic- 


tion of the District Court to correct the conduct of 
the Administrator. The basis of relief is the invalid 
exercise of legislative power, in disregard of the 
express command of Congress in 38 U.S.C. Sec. 3010(a) 
that the date of the award shall correspond to the 
facts of the case. 

The District Court certainly had jurisdic- 


tion to determine whether the Administrator had 


exceeded the powers conferred by Congress and thus 


violated legal rights of appellant. This case, in 


its posture before the District Court, involves 
unlawful action of the Veterans Administration which 
has inflicted injury on appellant. The question here 
is whether the law affords a remedy to appellant after 
the Administrator decides her claim in her favor and 
then refuses to pay the full obligations of the clain 
as provided by Congress. This suit was not brought 
to review the decision of the Administrator on a 
claim in the sense of the term "review" is used in 

38 U.S.C. 21l(a). This suit was started, rather, to 
nullify and correct administrative action’ beyond 
powers delezated by and contrary to specific statutes 
of Congress. The District Court had jurisdiction to 
grant appellant relief and redress her injuries. 

The question here is whether Congress 
intended what the Administrator did in releaion to 
this appellant. In Texas and lew Orleans’ R. Co. V. 
Railway Clerks, 251 U.S. 548,558(1930), the Court 
rejected the contention that, because Congress had 
not expressly given a remedy for a right it created, 
it had intended that judicial review should be fore- 
closed. The Court favored the view that Gonmrecs 
had intended to create more than an abstract right 
and had intended that this right be enforced by 


legal proceedings. In Switchmen's Union v. National 


=e 
Mediation Board, 320 U.S. 297(1943), the Comrt et 
paze 300 said: 

If the absence of jurisdiction of the 

federal courts meant a sacrifice or 

obligation of a right which Congress 

had created, the inference would be 

strong: that Congress intended the 

statutory provisions governing the 

general jurisdiction of the courts to 

control. 

Leedow v. Kyne, 358 U.S. 154 (1953), 
strongly supports appellant here. In Leedom the 
issue was whether the District Court had jurisdiction 
in a case where the Fational Labor Relations Board 
had exceeded its vovers and had thereby worked injury 
to the statutory rights of certain employees. The 
Supreme Court observed that the Leedom v. Kyne suit 
was not one to review, in the sense of the tern 
"review" as used in the Labor Act, a decision of the 
Board made within its jurisdiction. The suit was 
rather to strike down an order of the Board made in 
excess of its delegated powers and contrary to the 


specific prohibition of the statute. The Court 


upheld the jurisdiction of the Courts to review 


certain action of the National Labor Relations Board, 


At pages 190-191 Court said: 


This Court cannot lightly infer that 
Congress does not intend judicial 
protection of rights it confers 
against agency action taken in excess 
of delegated powers.°°°° 

where, as here, Congress has 
given a "right"+’*-it must be held that 
it intended that the right be enforced, 


Sxs 
and thé céurts:+séncounter #6 diffi= 
culty in fulfilling its puee ee 


COrcLUSLO? 


For t¢Hé reason stated, this Ceurt should 
reverse the District Court's order distissine 


appellant's complaint for lack of jurisdiction 


Respectfully submitted, 


MILTON A. KALLIS 
Mommcene for Appellant 
74.3 Vashington Building 
1435 G Street, N. W, 
dashington, D.C. 2000 5 
Telephone: 783-1950 
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Statement of the issues 

Statement of the case 

Statement of the facts 

Statutes involved 

Summary of argument 

Argument 

I. The District Court properly dismissed | 

this suit for lack of jurisdiction 
over the subject matter 
In any event, P.L. 91-376, enacted on 
August 12, 1970, precluded judicial 
review of appellant's claim 
Plaintiff is not entitled to death 
compensation benefits prior to 
October 11, 1966 


Conclusion 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT . 


No. 24,156 


MRS. LEONARDA F. VDA DE SIBONGA, 


Appellant, — 


Vv. 


ADMINISTRATOR OF VETERANS AFFAIRS 


ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF OF THE APPELLEE 


STATEMENT OF THE ISSUES* 

In the Government's opinion, the following issues are 
presented for review: 

1. Whether the district court correctly dismissed 
this death compensation suit for lack of jurisdiction, for 
the reason that plaintiff's suit is barred by the adminis- 
trative finality provisions of 38 U.S.C. 211(a) as it read 


prior to August 12, 1970. 


*This case has not previously been before this Court. 


sis 


2. Whether, in any event, the suit is barred by the 
amendment to 38 U.S.C. 211(a) contained in the Act of Aug- 
ust 12, 1970, P.L. 91-376. 

3. Whether, assuming plaintiff's claim for death 
compensation is reviewable notwithstanding 38 U.S.C. 211(a) 
as amended, the Veterans Administration erred in making 
plaintiff's award a death compensation effective as of Sep- 
tember 7, 1967, the date the Veterans Administration al- 
lowed plaintiff's appeal and reconsidered its determination 


in her favor pursuant to 38 C.F.R. 3.400(h) (2). 


STATEMENT OF THE CASE 


Mrs. Leonarda F. Vda de Sibonga the appellant brought 
this action to recover death compensation benefits provided 
by 38 U.S.C. 321 and dependency and indemnity compensation 
benefits provided by 38 U.S.C. 416(2)(1). 

The appellee, Administrator of Veterans Affairs, moved 
to dismiss the complaint on the ground that the district 
court lacked jurisdiction over the subject matter by reason 
of the provisions of the "finality statute”, 38 U.S.C. 


211(a). 


Appellant opposed the Veteran Administrator's motion 
and cross-moved for summary judgment and to implead the 


United States of America. 


On February 13, 1970 the district court granted the 


Veteran Administrator's motion to dismiss, denied appellant's 
cross-motions and dismissed the suit for lack of| jurisdiction. 
Appellant then filed a timely appeal. Thereafter Congress 
enacted Public Law 91-376 (also known as the Act, of August 


12, 1970) which, inter alia, amended 38 U.S.C. 211(a) 


STATEMENT OF FACTS 

The relevant facts are not in dispute. Appellant is 
the widow of a deceased Philippine serviceman, Faustino 
Sibonga, who served the Armed Forces of the United States 
from June 18, 1940, was beleagured from December 8, 1941 to 
May 6, 1946; was in a "missing status" from May 7, 1942 to 
January 17, 1943 and was in a "no-casualty" status from 
January 17, 1943 through February 11, 1945 (this being con- 
sidered inactive military status). Thereafter, from January 
17, 1943 until his death due to malaria on February ll, 
1945, he lived with his family, and engaged in farming and 
was not connected with any underground activity or the mili- 


tary. 


On June 13, 1945 Appellant filed a claim with the 
Veterans Administration for death compensation benefits. 
On August 31, 1951, the Board of Veterans Affairs denied 
her claim on the basis that she had failed to show that the 
veteran's death was caused or substantially or materially 
contributed to, by a disease contracted or aggravated dur- 
ing military service. Subsequently, appellant resubmitted 
her claim. On October 3, 1960, she was awarded a non- 
service-connected death pension which is not presently in 
issue. On the same date, her claim for dependency and in- 
demnity compensation pursuant to 38 U.S.C. 3010 was again 
denied on the ground that the veteran's death was not ser- 
vice connected. She appealed, and by decision of September 
7, 1967 the Board of Veterans Appeals awarded her depen- 
dency and indemnity compensation based upon there being a 
basis for a difference of opinion respecting whether the 
veteran's death was due to a disease which was incurred in 
military service. The award became effective from the date 
of decision viz September 7, 1967, pursuant to the regula- 
tions, 38 C.F.R. 3.104 and 3.400(h), then in effect. 

The present action was instituted in the district 


court to recover death compensation benefits for the period 


from August 29, 1957 to September 7, 1967, the effective 


date of her award. The district court dismissed the com- 
plaint on the ground that the suit was precluded by the 
administrative finality provision of 38 U.S.C. 211(a). 
Subsequent to the foregoing events, pursuant to a 
tacit agreement between counsel for the Government and for 
Mrs. Sibonga, this matter was resubmitted to the Veterans 
Administration for additional consideration in light of 
administrative regulations which became effective after 
plaintiff filed this suit. The regulations now provide 
that when there is an administrative allowance penezits 
may be awarded effective from the date of receipt of the 
reopened claim, but in no event earlier than December 1, 


1962, 38 C.F.R. 3.400(h)(2). By a decision dated Febru- 


ary 4, 1970 the Board of Veterans Appeals altered: its for- 


mer opinion and granted plaintiff's claim effective Octo- 


ber 11, 1966. 


STATUTES INVOLVED 
1. Death compensation benefits are authorized by 38 
U.S.C. 321, which provided in pertinent part: 


The surviving widow * * * of any veteran 
who died before January 1, 1957 * * * in line 
of duty, during a period of war, shall be en- 
titled to receive compensation at the monthly 
rates specified in section 322 of this title. 


2. Dependency and indemnity compensation benefits 
1/ 
are authorized by 38 U.S.C. 416(a)(1).. That statute pro- 


vides: 


Any person who is eligible as a widow or 
child for death compensation by reason of a 
death occurring before January 1, 1957, may 
receive dependency and indemnity compensation 
upon application therefor. 


3. For entitlement to death compensation and depen- 
dency and indemnity compensation, 38 U.S.C. 101(3) defines 
a "widow" as: 


* * * a woman who was the wife of a veteran 
at the time of his death, and who lived with him 
continuously from the date of marriage to the 


date of his death * * * and who has not remarried 
* * *, 


4. Prior to August 12, 1970, the finality statute, 
38 U.S.C. 211(a), provided in pertinent part: 


* * * the decision of the Administrator on 
any question of law or fact concerning a claim 
for benefits or payments under any law adminis- 
tered by the Veterans' Administration shall be 
final and conclusive and no other official or 
any court of the United States shall have power 
or jurisdiction to review any such decision. 


5. As amended by the Act of August 12, 1970, P.L. 


91-376, 38 U.S.C. 211(a) now reads: 


1/ Persons entitled to receive death compensation can 
e@lect to receive dependency and indemnity compensation, a 
higher benefit, as of January 1, 1957. 


On and after October 17, 1940, except as 
provided in sections 775, 784, and as to mat-— 
ters arising under Chapter 37 of this title, 
the decisions of the Administrator on any ques- 
tion of law or fact under any law administered 
by the Veterans Administration providing bene- 
fits for veterans and their dependents or sur- 
vivors shall be final and conclusive and no 
other official or any court of the United 
States shall have power or jurisdiction to re- 
view any such decision by an action in the na- 
ture of mandamus or otherwise. 


6. 38 C.F.R. 3.400(h)(2) in effect prior to, June 3, 


provides in pertinent part that the effective date 
award based upon a difference of opinion shall be: 
As to decisions final prior to date of re- 
ceipt in central office, date of Central office 
approval authorizing a favorable decision. 

7. The above regulation was changed by amendment 
promulgated in the Federal Register June 3, 1969, F.R. Vol. 
34, No. 105, at 8703, and was made retroactive to December 
1, 1962 to conform with the applicable statute 38.U.S.C. 
3010, as amended by P.L. 87-825, 76 Stat. 948: 

* * * the effective date of an award based 

on * * * a claim reopened after final adjudi- 

cation * * * shall be fixed in accordance with 

the facts found but shall not be earlier than 

the date of receipt of the application therefor. 

8. 38 C.F.R. 3.400(h)(2) (eff. June 3, 1969 retro- 
actively to December 1, 1962) provides in pertinent part: 

As to decisions which have become final (by 
appellate decision * * *) prior to receipt of 

an application for reconsideration or to reopen, 


the date of receipt of such application or the 
date entitlement arose, whichever is later. 


SUMMARY OF ARGUMENT 


1. Plaintiff's suit for compensation benefits is 


parred by the finality statute, 38 U.S.C. 211(a). Tracy 


v. Gleason, 126 U.S. App. D.C. 415, 379 F.2d 467 (1967), 
does not authorize judicial review since plaintiff has 
never been the recipient of compensation benefits for the 
period she is seeking entitlement, and there has never 
been a termination of compensation benefits awarded her. 

2. Plaintiff's suit for compensation is barred ad- 
ditionally by the recent enactment of the Act ot August 
12, 1970, P.L. 91-376 which statute clarified the finality 
statute and confirmed that all Federal courts are deprived 
of judicial review of decisions by the Administrator's re- 
garding death compensation benefits. 

3. While this Court need not reach the merits, the 
administrative action of which appellant complains was 
clearly correct. Plaintiff's claim for compensation bene- 
fits has been allowed effective October 11, 1966. Contrary 
to appellant's claim, she was not entitled to receive bene- 


fits from a prior date. 


ARGUMENT 
I 
THE DISTRICT COURT PROPERLY DISMISSED 


THIS SUIT FOR LACK OF JURISDICTION 
OVER THE SUBJECT MATTER 


As above noted, the district court held that, in 
1/ 
view of 38 U.S.C. 211(a), it lacked jurisdiction to review 


plaintiff's claim for gratuitous compensation venefits. We 
now show that this holding was plainly correct. | 

1. Congress has, with few exceptions, chosen to 
withhold from the courts jurisdiction to review decisions 
of the Administrator of Veterans Affairs. In this con- 
nection, 38 U.S.C. 211(a) provides in full that: 


Except as provided in sections 775, 784, 
and as to matters arising under chapter 37 of 
this title, the decisions of the Administra- 
tor on any question of law or tact concerning 
a claim for benefits or payments under any law 
administered by the Veterans Administration 
shall be final and conclusive and no other of- 
ficial or any court of the United States shall 
have power or jurisdiction to review any such 
decision.3/ 


I7_ Ail references to Section 211(a) in this portion of our 
brief are to the Section as it read prior to its amendment 
on August 12, 1970. 


2/ Decisions of the Administrator's subordinates to whom 
decision-making power has been duly delegated have the 
force of those of the Administrator. 38 U.S.C. 212(a). 

To the same effect, see 38 U.S.C. 708. In this brief, we 
refer simply to the administrative decisions under discus-— 
sion as those of the Veterans Administration. 


3/ None of the express exceptions to administrative final- 
ity are applicable here. 


This finality provision is derived from similar pro- 
visions contained in earlier laws. The original enact- 


ment, contained in Section 5 of the Economy Act of March 


20, 1933, 48 Stat. 9, as expressed in 38 U.S.C. (1952 ed. 


705, provided: 


All decisions rendered by the Administra- 
tor of Veterans Affairs under the provisions 
of sections 701, 702, 703, 704, 705, 706, 707- 
710, 712-715, 717, 718, 720, and 721 of this 
title or the regulations issued pursuant there- 
to, shall be final and conclusive on all ques- 
tions of law and fact, and no other official 
or court of the United States shall have juris- 
diction to review by mandamus or otherwise any 
such decision. 


Another finality provision was added by Congress in 
Section 11 of the Act of October 17, 1940, 54 Stat. 1197. 
Section 11, as expressed in 38 U.S.C. (1952 ed.) 1lla-2, 
provided: 


Notwithstanding any other provisions of 
law, except as provided in section 445 and 817 
of this title, the decisions of the Administra- 
tor of Veterans Affairs on any question of law 
or fact concerning a claim for benefits or pay- 
ments under this or any other Act administered 
by the Veterans Administration shall be final 
and conclusive and no other official or any 
court of the United States shall have power or 
jurisdiction to review any such decision.4 


That provision was regarded as establishing "the fi- 
nality of decisions made by the Administrator of Veterans 


Affairs on questions relating to claims under any of the 


———— 


4/ The express exceptions related to suits on insurance 
policies. 


laws administered by the Veterans Administration” and its 


purpose was "'to provide for the uniform application of the 
rule which is now applicable in the case of most of such 
claims." S. Rep. No. 2198, 76th Cong., 3d Sess., 11-12. 

These two earlier provisions establishing the final- 
ity of Veterans Administration determinations were re- 
pealed by subsections 128 and 160 of Section 2202 of the 
Veterans Benefit Act of 1957 (Pub. L. 85-56, 71 Stat. 85, 
167, 169) and were replaced by Section 211(a) of that Act. 
Thus, 38 U.S.C. (1952 ed., Supp. V) 2211(a) provided: 

Except as provided in sections 445, 817, 

971(a) and 1033(a) of this title, the deci-- 

Sions of the Administrator on question of law 

or fact concerning a claim for benefits or pay- 

ments under any law administered by the Veter- 

ans Administration shall be final and conclu- 

sive and no other official or any court of the 

United States shall have power or jurisdiction 

to review any such decision. 
In 1958, Title 38 was codified, and the finality provision 
was carried over as 38 U.S.C. 211(a). As stated in the 
legislative history of the codification, the existing law 
concerning the finality of the determinations made by the 
Administrator with respect to claims for benefits, or pay- 
ments was to remain unchanged. See H. Rep. No. 1298, 85th 


Cong. 2a Sess., 45; 104 Cong. Rec. 2253. 


The effect of Section 211(a) and its predecessor 


statutes in plain: decisions of the Veterans Administra- 


tion on any questions concerning a claim for benefits are 
5/ 
beyond the jurisdiction of the courts to review. And 


the courts have long given effect to the plain terms of 
6/ 


the statute. 


———_—_—_——— 


5/. As the Supreme Court noted in Lynch v. United States, 
592 U.S. 571, 587 (1933), the purpose of Section 5 of the 
1933 Act, the original no review provision, Supra, was to 
remove the possibility of judicial relief even under the 
special circumstances which the Court had suggested in 
earlier opinions would permit review, i.e., even where the 
Veterans Administration decision is wholly without eviden- 
tial support, wholly dependent upon a question of law or 
clearly arbitrary and capricious (see United States v. 
Williams, 278 U.S. 255, 257-8 (1929). 


6/ See, e.g., Cook v. Higley, 99 U.S. App. D.C. 180, 238, 
F.2a 41 (1956); Napier v. Administrator of Veterans Affairs, 
298 F. 2a 445 (C.A. 3, 1962), affirming . supp. 
(D. N.J. 1960) appeal dismissed and certiorari denied, 371 
U.S. 186 (1962), rehearing denied, 372 U.S. 925 (1962) ; 
United States ex rel. Farmer v. Thompson, 203 F.2d 947 (C.A. 
= 3), certiorari denied, 352 U.5.9¢5 (1956); Ford v. 
United States, 230 F. 2d 533 (C.A. 5. 1956); United States 
v. Houston, 216 F. 2d 440 (C.A. 6, 1954); Magnus v. United 
States, 234 F.2d 673 (C.A. 7, 1956), certiorari denied, 
355 U.S. 1006 (1956); Brosier v. United States, 223 F.2d 
7162 (C.A. 8, 1955) certiorari denied, 350 U.S. 913 (1955), 
rehearing denied, 350 U.S. 943 (1955); Commers v. United 
States, 159 F.2d 248 (C.A. 9, 1947), affirming 66 F. Supp. 
O43 (D. Mont. 1946), certiorari denied, 331 U.S. 807 (1946). 


2. In the present action, plaintiff attempts to 
avoid Section 211(a) by relying on the decision of this 
Court in Tracy v. Gleason, 126 U.S. App. D.C. 415, 379 
F.2d 469 (1967). That reliance is entirely misplaced. 

In Tracy, previously awarded benefits were discon- 
tinued by the Veterans Administration by reason of the 
recipient's failure to execute and return an income ques- 
tionnaire. This Court concluded that Section 211(a) 
does not make unreviewable a Veterans Administration de- 
cision which discontinues benefits theretofore awarded. 
Tracy, 379 F.2d at 473. : 

Whether Tracy correctly read section 211(a) or not, 
its holding is inapplicable to this case. As just noted, 
Tracy was concerned only with judicial review of : Vet- 
erans Administration decision which terminated a prior 
award of benefits. As we point out again, appellant in 
the present case is seeking an award of compensation 
benefits for a period prior to October 11, 1966. Her 
claim for benefits for that period, however, has been con- 
sistently denied by the Veterans Administration. ‘The con- 
tinued applicability of Section 21l(a) in this situation 


was recently recognized by this Court in Janda v. Admin- 


istrator of Veterans Affairs, (No. 23,497, decided Novem- 


7/ We use this date in light of the action by the VA sub- 
sequent to the filing of plaintiff's complaint even though 
appellant did not acknowledge this actian in her 
belief. 
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ber 4, 1970). 


II 
IN ANY EVENT P.L. 91-376, ENACTED 
ON AUGUST 12, 1970, PRECLUDED 
JUDICIAL REVIEW OF APPELLANT'S CLAIM 
Even if Tracy v. Gleason were applicable in the cir- 
cumstances of this case, appellant's position would not be 
improved. On August 12, 1970, 38 U.S.C. 211(a) was amended 
by P.L. 91-376 to provide, in relevant part, that "* * * 
the decisions of the Administrator on any question of law 
or fact under any law administered by the Veterans Admin- 
istration providing benefits for veterans ami their de- 
pendents or survivors shall be final and conclusive * * *". 


1. It is clear from the express terms of this amend- 


ment and its legislative history that Congress intended to 


prevent judicial review of all decisions of the Veterans 


Administrator (with certain exceptions not here material), 
and that this continued a longstanding policy. See H. Rep. 
1166, 9lst Cong., 2d Sess., pp. 8-11. As Congressman Teague 
pointed out during the floor debate (116 Cong. Rec. H5519): 


Section 8 (that portion of the Act which 
amends the finality statute and adds the new 83111) 
stems from H.R. 17564, 91st Congress. It relates 
to the longstanding statutory provisions exclud- 
ing from judicial review determinations with re- 
spect to benefits of a noncontractual nature pro- 
vided for veterans and their dependents and sur- 
vivors. 


He continued (116 Cong. Rec. H5520): 


It seems to this committee that it is quite 
clear that the Congress, in enacting the exemp- 
tion from judicial review in Public Law 866, 
76th Congress, intended that exemption to be 
all inclusive and did not intend the fairly 
tortured construction adopted by the courts of 
appeals in the Wellman, Thompson, and Tracy 
holdings. It is obvious that if the Congress 
had intended to authorize judicial review, it 
would not have adopted a form so inherently 
unfair as to deny review of any original claim 
for benefits; providing no time limitation or 
conditions governing such suits against the 
United States and its officials; and, con- 
trary to all past practice in the veterans’ 
benefits field -- see 38 U.S.C. 748(g) and 
3404(c) -- establishing no limitation on at- 
torney fees. 


Of equal significance are the floor comments of Con- 


gressman Saylor, long a proponent of judicial review of 
determinations of the Veterans Administrator (116 Cong. 


Rec. H5522): 

* * * Mr. Speaker, let me make it crys- 
tal clear that I believe there is considerable 
merit in the proposition of court review of 
certain decisions of the Veterans Administra- 
tion, and I have for many years supported legis- 
lation to provide judicial review. I do not 
want judicial review, however, through the back 
door--that is, through an involved interpreta- 
tion by the court of a simple provision of law. 
As a result, the law prohibiting judicial re- 
view is almost meaningless in certain types of 
Veterans Administration decisions in individ- 
ual cases, * * * 


Despite the clarity of (38 U.S.C. 211(a)), 
the U.S. Court of Appeals for the District of 
Columbia Circuitheld that the word "claim" re- 
lated only to an original application for bene- 


fits by a veteran and did not include any re- 

opened claim or subsequent action that might 

be taken after adjudication of the initial 

claim is completed. 

If we are to have judicial review, Mr. 

Speaker, I hope it will result from the mature 

deliberations of 435 Members of the House of 

Representatives and the 100 Members of the 

other body, rather than from the erroneous in- 

terpretations of a small panel of jurists. The 

pill before the House makes clear the longstand- 
ing intent of Congress that all decisions of the 

Administrator involving noncontractual benefits 

should be exempt from judicial review. 

2. While enacted after the institution of this suit, 
there can be no question that P.L. 91-376 applies to ap- 
pellant's claim. In so many words, Congress specified 
that the amendment to 38 U.S.C. 211(a) was retroactive 
to October 17, 1940. It is well settled that, upon the 
enactment of a jurisdictional statute of this nature, all 
pending suits (including those which have proceeded to 
judgment and are on appeal) become immediately subject to 
dismissal. Hallowell v. Commons, 239 U.S. 506 (1916) ; 
Bruner v. United States, 343 U.S. 112 (1952); Lynch v. 
United States, 292 U.S. S. 571 (1934) ; Smallwood v. Gal- 
lardo, 275 U.S. 56 (1927); Western Union Tel. Co. v. L. & 
N. R. R. Co., 258 U.S. 13 (1922); Railroad Co. v. Grant, 


98 U.S. 398 (1878); The Assessors v. Osbornes, 9 Wall. 


(76 U.S.) 567 (1869); Ex Parte McCardle, 7 Wall. 


(74 U.S.) 506 (1868); Insurance Company v. Ritchie, 5 Wall. 
(72 U.S.) 541 (1866); Norris v. Crocker, 13 How. (54 U.S.) 
429 (1851). See also Pentheny, Ltd. v. Government & Virgin 
Islands, 360 F.2d 786 C.A. Virgin Islands (1966); Brother- 
hood of Rail. Train v. Denver & R. G. W. R. Co.,:370 F.2d 
833 (C. A. 10, 1966); Upton v. United States, 199 F.2d 366 
(C.A, 4, 1952); Akron & Barberton Belt. R. Co. v. Brother- 
hood of R. Train., 252 F. Supp. 207, 210, 211 (D. D.C. 1966). 
That Congress had the power to provide for’ the retro- 


active application of Section 211(a) is scarcely’ open to 


question. As the Supreme Court emphasized in Lynch Vv. 


United States, 292 U.S. 571, 577 (1933) veteran's benefits 
of the nature herein involved are nothing more than mere 
gratuities, the grant of which creates no vested right. 

Ford v. United States 230 F.2d 533, 534, (C.A. 5 1956). In 
the absence of a congressional grant, no waters could 

claim entitlement to such benefits and it follows that Cong- 
ress is free at any point to allow or withhold judicial 
review of their denial. Redfield v. Driver, 364 F.2d 812 
(C.A. 9 1966); Barefield v. Byrd, 320 F.2d 455 (C.A.9 1963), 
cert denied, 376 U.S. 928 (1963); Magnus v. United States, 


234 F.2d 673 (C.A. 7 1956), cert. denied, 352 US 1006 (1956). 


Itt 
PLAINTIFF IS NOT ENTITLED TO DEATH COMPENSATION 
BENEFITS PRIOR TO OCTOBER 11, 1966 

While, in view of the foregoing, this Court need not 
reach the merits of appellant's claim, it is worthy of brief 
note that the Veterans Administrator's decision, which ap- 
pellant asserts was arbitrary or capricious, was in fact 
made in accordance with then applicable federal statutes. 
That decision, as amended, awarded appellant compensation 
benefits for the period beginning October 11, 1966, and 
there is no merit to her argument that she is entitled to 
an award prior to that date. 

By decision of September 7, 1967, the Board of Vet- 
erans Appeals initially awarded appellant compensation 
based upon there being "a difference of opinion" with re- 
spect to her entitlement. That award was made effective 
as of that date. The reason was that the Board's deci- 
sion was not based upon the conclusion that the original 
denial of benefits had been erroneous. Instead, the Board 
based its award on new regulations providing that, in the 
event that there is room for difference of opinion as to 


the benefit of the doubt is to be given the claimant. 38 


C.F.R. 19.2(b). That same regulation provided that, in 


such circumstances, the payment of benefits is to commence 


as of the date of the favorable decision. 38 C.F.C. 3.400 
(h) (2). 


Thereafter, the Board of Veterans Appeals reviewed 


appellant's claim in light of a still further amendment of 
the regulation, 38 C.F.R. 3.400(h)(2), (promulgated June 
3, 1969, F.R. Vol. 34, No. 105, at 8703) which made the 
critical date of commencement of payments the date upon 
which the claimant filed the application which mesuiited in 
the award. On February 4, 1970, it amended the award to 
provide for payments beginning October 11, 1966.) 

Appellant has thus received all to which she is en- 
titled. There is plainly no merit to her contention (Br. 
p. 6) that payments should have been made from an earlier 
date. | 

CONCLUSION 

For the foregoing reasons, it is respectfully sub- 
mitted that the judgment of the district court should be 
affirmed. : 

WILLIAM D. RUCKELSHAUS 
Assistant Attorney General, 


THOMAS A, FLANNERY 
United States Attorney, 


ALAN S. ROSENTHAL, | 

ELAINE R. CRANE, | 
Attorneys, 
Department of Justice, 
Washington, D.C.’ 20530. 
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UNITED STATES CCURT OF APPEALS 
FOR THE DISTRICT CF COLUMBIA CIRCUIT 


No. 24,156 


MRS. LEONARDA F, VDA DE SIBONGA, 
Appellant, 
Vv. 


ADMINISTRATCR OF VETERANS AFFAIRS 


REPLY BRIEF FOR APPELLANT 


The Government's brief contains some major flaws which impel 
appellant’s counsel to reply. 

On page 3 of its brief the Government says that "the Board of 
Veterans Appeals awarded" appeltant "dependency and indemnity come 
pensation based upon there being a difference of opinion respecting 
whether the sons death was due toa disease which -was incurred in 
military service ."' This statement is misleading. In its written opinion 


the Board said that it felt that the veteran had malaria prior to his 


release from 2 prisonereofewar status and that the cause of his death 


was therefore due to a disease which was incurred during active service," 


The Government does not deny (a) that 38 U.S.C. Section 3010 (a), 
was enacted and effective in 1962, and provides that the effective date 
of an award in a situation like that involved in this appeal shall be fixed 
in accordance with the facts and (b) that the challenged regulation 
which the Veterans Administration applied until 1969 was contrary to 
and inconsistent with this statute. In its brief the Government merely 
refers to this statute but regrettably fails to state that it was enacted 
in 1962, seven years before the Administration saw fit to conform its 
regutation to the 1962 statute. 

The Government misconceives the holding and rationale of Tracy 
v. Gleason. Appellant's counsel submits that Tracy does not say or 


suggest that a termination of compensation benefits is a condition pre- 


cedent to the right to judicial review. Tracy stressed "forfeiture of an 


already adjudicated claim" and held that the word "claim" as used in 

Section 211 (a), referred only to a particular form of claim prescribed 

to be used in applying for benefits. Tracy further said that "a veteran's 
service-connected disability compensation was not to be forfeited by 

virtue of an unreviewable decision of the agency..,"" The Court in 

Tracy also emphasized the point of improper conduct after a claim had 

been allowed. In footnote 2 the Court said: "Of course, the Administrator's 
action was not a ‘rejection of appellant's compensation claim,‘ but a 


wrongful termination of death benefits theretofore properly awarded." 


The Government relies on the old no-review statute 38 U.S.C, 
211 (a) and the new no-review statute enacted August 12, 1970 
(Public Law 91-376). Section 8 excludes from judicial review deter- 
minations by the Veterans Administration with respect to benefits of a 
noncontractual nature provided for veterans and their dependants and 
survivors. 

The distinction in this statute between so-called nongratuity rights 
and gratuities is currently unsound and disfavored. Professor Jaffe, 
the eminent authority on Administrative Law, says that this distinction 
between "right" and "eligibility for a mere gratuity" is "a perversion 


The Right To Judicial Review of Administrative 
Action, 71 Harv. L Rev. 401, 769, 784 (1958) In Goldberg v. Kelty, 


of thought and of language. 


397 U.S, 254 (March 23, 1970) the Court in footnote 8 said: 
It may be realistic today to regard 

welfare entitlements as more Like “prose 

perty" than a "gratuity." 
And the Court there held that welfare entitlements involve legal rights 
which justify invoking the highest judicial process of the nation, 

Eartier, in Tennessee Elec. Power Co, v. TVA, 306 U.S, 118, 

137~138 (1939) the Court said that one threatened with direct and special 


injury by the act of an agent of the Government may challenge an invalid 


statute on which it rests. This principle, said the Court, applies to an 


in vasion or violation of a "legal right" - 


one of property, one arising out 
of contract, one protected against 
tortious invasion, or one founded 


on a statute which confers a pri- 
vilege. (Emphasis added.) 


Similarly, In Powel. v. McCormack, 395 U.S. 486, 516, et 
seq. (1969), the Court held that judicial review of a decision by the House 
of Representatives to exclude one of its members was justicable des- 
pite the contention based upon separation of powers. The Court stated 
that an individual's claim of a constitutional right. 


falis within the traditional role 
accorded courts to interpret 

the law, and does not involve a 
"tack of respect due /a/ coor- 
dinate / branch / of government," 
nor does it involve an "initial 
policy determination of a kind 
clearly for nonjudicial discretion." 
Baker v. Carr, 369 U.S. 196, 

at 217. 


The Court continued, 


Our system of government requires 

that federal courts on occasion interpret 
the Constitution in a manner at variance 
with the construction given the document 
by another branch. The alleged conflict 
that such an adjudication may cause can- 
not justify the court's avoiding their 
constitutional responsibility. 


Also, in Davis v. Ichord, - U.S, App. D.C. -, No. 23,426, decided 


August 20, 1970, the court approved this exposition of judicial review and 


added that it applies as well to a claim of infringement of a constitutional 


right. (Slip opinion, page 5) 


Previously, on February 13, 1970, the same court canvassed 
the question of judicial review of administrative action under the Ad- 
ministrative Procedure Act. In Scanwell Laboratories, Inc. v. Shaffer, 
---U.S. App. D.C., , 424 F. 2d 859, the court considered 
Section 10 which states: 
A person suffering legal wrong because 
of agency action within the meaning of a 
relevant statute, is entitled to judicial re- 


view thereof. (5 U.S.C. 6702) (Supp. IV 
1965-1968) 


At 424 F. 2d at 868-859 the court quoted with approval from Friend 


Lee, 95 U.S. App. D.C. 224, 227-229, 221 F. 2d 96, 100-102 the 
following tanguage: 


where... there is a prima facie showing 

of arbitrariness on the part of Government 
officials in regulatory action taken by them, 
sufficient to threaten substantial injury to 
the party affected, the injured party is 
entitled to be heard. 


The court in Scanwell at 424 F. 2d at 871 said: 


Thus, in spite of the fact that the 
Supreme Court has not yet chosen to 
hold that the Administrative Procedure 
Act applies to all situations in which a 
party who is in fact aggrieved seeks re- 
view, regardless of a lack of legal right 
or specific statutory language, it is 
clearly the intent of the Act that this 
should be the case. 


On its face the August 12, 1970 statute violates due process of 


law. It does so by precluding judicial review of action by the Veterans 


Administration in an important class of cases. Thus, the statute 

denies to aggrieved persons the constitutional right of access to the 
courts even where they seek to challenge the Veterans Administration 
action as being arbitrary, oppressive, corrupt or unreasonable. See 
‘Bolling v. Sharpe, 347 U.S. 487 (1954). To satisfy the demands of 

due process, official action must be in good faith, free from prejudice, 
and based on ample facts. See Judge Wisdom's dissenting opinion in 
Caulfield v. United States Department of Agriculture, 293 F. 2d 217, 
226, 228 (5 Cir. 1961) where he said that nonreviewability is an evasion 
of a basic judicial responsibility and that the American system of 

justice forbids legistative insulation of administrative illegality, An 
administrative decision is clearly reviewable if it is outside the agency's 
jurisdiction, is based upon inadequate evidence, or is unlawful. Harmon 
v. Brucker, 355 U.S. 579 (1958); United States v. California E. & 
Lines, Inc., 348 U.S. 351 (1955); Chin Yow v. United States, 208 U.S. 
8 (1908); Cole v. Young, 351 U.S. 536 (1955); Nishimura Ekin v. 


United States, 142 U.S, 651 (1892-dictum). 


There is further judicial support of these points. In Reynolds v. 


United States, 292 U.S. 443 (1934) the Court granted a veteran relief 
without even mentioning an applicable no - review provision of the 
1933 noareview statute. In Dismuske v. United States, 297 U.S, 167 


(1935) there is dicta to the effect that the no-review provision of the 


Veterans Benefits Act cannot put arbitrary and capricious adminis- 
trative action Deyond judicial review. At page 172-173 the Court said: 

The Commissioner is required..."'to 

adjudicate the claim."' This does not 

authorize denial of a claim if the un- 

disputed facts establish its validity 

as a matter of law, or preclude the 

courts from ascertaining whether 

the conceded facts do so establish it. 
In Gegiow v. Uhl, 239 U.S, 3 (1915) the Court considered Section 25 
of the Immigrant Law which provided that adverse administrative de- 
cisions should be final. The Court said that judicial review is proper 
to decide questions of law, such as usurpation of authority and non- 
conformity of administrative rationale to legislative fiat. 

Another unconstitutional aspect of the August 12, 1970 statute is 
its deprivation of veterans and their widows and survivors of equal 
protection of law, Section 205 (g) of the Social Security Law, dealing 
with ledicare benefits, provides that any aggrieved person, after a 
final decision of the Secretary of HEW, made after a hearing to which he 
was a party, may obtain a review in the United States District Court. 


See Goldberg v. Kelly, supra, also, for so-called gratuities involving 


judicial review. Such a discrimination against members of the armed 


forces, including those now fighting in Viet Nam, is palpably unjustified, 


arbitrary and unreasonable. Congress should be just as protective of 
military veterans as medicare beneficiaries when they suffer legal 


wrongs by administrative agencies. A scrutiny of the August 12, 1970 
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statute and its legislative history shows an absence of public-poticy 
considerations to warrant the granting of judicial review in the one 
case and cenying it inthe other. There is no substantial difference 
in the purposes or policies of the particular Statutes to legalize the 
discriminations in question. Truax v. Corrigan, 257 U.S. 312, 331 
(1921); Stewart Machine Zo. v. Davis, 301 U.S. 548 (1937); 
Eirabayashi =. United States, 320 U.S. 81 (1943). In United States 
v. Yount, 267 F. 861 (.7.D. Pa. 1920) the Government sought to 
remove a prisoner to another district court for trial in a prosecution 
under the Lever Act. The court held the statute unconstituticnal be- 
cause associations of farmers were unreasonably exempted from the 
operation of the statute. In ordering the defendant's release, the court 
based its decision on the principle of "equal protection of the laws." 
The Government contends that the chaltensed regulation of the 
Veteran's Administration was valid even though it clearly contravened 
the express enactment of Congress for a period of seven years. Con- 
gress could not and did not delegate to the Administration Legislative 
power or acministrative authority contrary to and in violation of a 


feceral statute or a constitutional right. Panama Refining Co. v. 


Ryan, 293 U.S. 388 (1935); Schechter Poultry Co. v. United States, 
aati, aeester Toultry Co. meee Slates, 


295 U.S. 495 (1935). 
The Government argues that the August 12, 1970 statute can have 


valid retroactive effect sc as to destroy rights theretofore created by 
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Congress and theretofore vested in a veteran's widow. The Supreme 
Court has several times condemned legislation which sought retro- 
actively to cestroy vested rights. Ancle v. Chicago etc. ay-, 151 
U.S. 4 (183+) held that an existing right of action to recover damages 
is property and a legislature has no power to destroy it. Coombes v. 
setz, 285 U.S. “34, 42, -48 (1932) held that a retroactive repeal 

of a provision making directors liable fer certain acts and providing 
for enforcement of liability which nad alreacy arisen deprived certain 
creditors of their property without due process of law. In Sibbes v. 
Zimmerman, 290 U.S. 323, 332 (1933) the Court held that a vested 
cause of action is property and the owner is guaranteed preservation of 


a substantial right to redress by an effective procedure. In Western 


Union Tel. Co. v. Louisville & N.R.R, Co., 258 U.S,, 13, 13 


(1932) the Court approved the following language from certain cases: 


The Legislature have no power where 
a controversy is pending between in- 
dividuals growing out of their res- 
pective rights, to so act as to cast off 
the rights of one of the parties and his 
remedy likewise.''' If the Legislature, 
curing the pendency of litigation, were 
to pass an act having a retroactive effect 
in favor of one of the litigants, it would 
be an invasion by one independent de- 
partment of the zovernment of another 
and, therefore, unconstitutional. 


In Forbes etc. v. Board of Commissioners, 258, U.S. 338 (1922) 
the Court hetd that a state legistature cannot deprive a private party 


of a right to recover money due when the act is passed. 
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CCNCLUSION 


For the reasons stated in this reply brief and in appellant's 
main brief, appellant's counsel submits that this Court’ should re- 
verse the judgment of the District Court. 


Respectfully submitted 
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